IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA

GARLAND FAVORITO, MARK SWAYER
*

RICARDO DAVIS, AL HERMAN, FRIEDA
*

SMITH, KATHRYN WEITZEL, ADAM
*

SHAPIRO, and CATHIE CALABRO,
*


*


Plaintiffs,
*


*
CIVIL ACTION FILE NO.

v.
*
2006CV119719


*

KAREN HANDEL, Secretary of State,
*

SONNY PERDUE, Governor of the State
*

of Georgia, GEORGIA STATE ELECTION
*

BOARD,
*


*


Defendants.
*

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ STATEMENT OF 
UNDISPUTED FACTS AND THEORY OF RECOVERY

COME NOW KAREN HANDEL, SONNY PERDUE, and the GEORGIA STATE ELECTION BOARD, each Defendants herein in their official capacity only, and, pursuant to Uniform Superior Court Rule 6.5, hereby respond to Plaintiffs’ Statement of Undisputed Facts and Theory of Recovery by addressing the individually numbered paragraphs in that filing.  Pursuant to Uniform Rule 6.5 Defendants show that as to each paragraph that Defendants cannot admit, an issue remains to be tried (if Defendants’ Motion for summary Judgment is not granted and if the court finds facts alleged by Plaintiffs to be relevant, which Defendants dispute).  


As to the specific number paragraphs by Plaintiffs in their Statement of Facts, Defendants show as follows:
1.

Admitted (that a re-canvassing or recount of voter in state-wide elections often begins 
with PCMCIA cards).   The method of recounting votes is set by Georgia law, not by the testimony of officials.   See O.C.G.A. §§ 21-2-495 (recounting law), 45-6-5 (officials cannot establish law through testimony); see also, 21-2-386, 21-2-493, 21-2-494 (other statutes affecting recounting).  The facts are undisputed that recounting or re-canvassing involves not just electronically cast votes, but involves recounting absentee ballots (which are cast in a variety of methods including paper ballots, optical scan ballots, and touch screen ballots). Id.; see also Deposition of Ray Cobb at pp. 25, 29.
2.

Denied as stated.  Mr. Cobb actually testified:

Q.
And then, of course, a person that voted on an optical scan type thing that you could actually use the piece of paper they voted on –

A.
In a recount they would rescan the ballot.

Q.
They’d rescan that.

A.
It starts with the ballot rather than the card.  They memory card is still in there to be uploaded but it starts with the ballot, with the paper ballot.

Cobb depo. at pp. 42-43; see also Cobb depo at pp. 8-12 and 22-23 (meaning of “ballot”).
3.

Denied as stated.  Mr. Cobb testified, “The voter cannot see the electronic bits.”

Defendants admit that voters cannot see the electrons inside a computer storage card.  Voters can see the display of these electrons, which generate visible photons on a computer screen.


4.
Admitted.

5.

Denied.  The Voter Verified Paper Audit Trail Pilot Project Report speaks for itself and a certified copy of its is filed herewith.  It refutes the notion that counting paper “ballots” is effective or reliable or efficient and it supports the fact that electronic voting furthers ballot secrecy.

6.

Admitted, but Plaintiffs have taken the testimony relied upon out of context.  Mr. Cobb also testified explicitly:

Q.
Back on the record, do you agree that the machines that are currently in use that were installed in ’02 don’t have a capability of producing an independent paper audit trail of every ballot cast?

A.
You need to define what you mean by independent audit paper audit trail.

Q.
An independent would be a separate piece of paper that represents each ballot cast.
A.
I do not agree because the system can produce that.

Q.
The system can produce that if called on to do so.

A.
Correct.
(Cobb depo. at p. 33.)  Plaintiffs’ varying notion of an “independent audit trail” are not only irrelevant to the issues which permit summary judgment to Defendants, but inconsistent with Mr. Cobb’s testimony overall and with the testimony of numerous other witnesses.  See deposition of Cathy Cox at pp. 9, 15, 20, 38, 48; deposition of Dr. Brittain Williams at pp. 29-30, 41; deposition of Michael Bourne at pp. 16, 24, 38-39.

7.

Denied as Stated.  Ms. Cox testified:

Q.
Who created that RFP?
A.
As I recall, my election staff.  They compiled it with the Georgia Technology Authority.  But the Georgia Technology Authority actually issued the RFP.

Cox depo at p. 7.


She also testified:

Q.
Do you remember why the RFP left out a requirement for a paper ballot audit trail?
A.
I can’t tell you specifically.  I didn’t write the RFP.  But knowing that there was no certified system available anywhere in the United States that had a voter verified paper trail makes me pretty certain that we would not have put in the RFP something that wasn’t even manufactured at the time.

Id. at p. 27.

8.

Denied as Stated.  The Court should note that GEMS servers do not use, natively, any of the programs Plaintiffs’ attorney asked Dr. Williams to speculate about.  Dr. Williams testified:

Q.
Is it possible that a GEMS voting database used by our machines could be altered using Microsoft Access, Notepad or a DOS command prompt without leaving any record of that alteration?
A.
I believe Access you could.  I’m not sure about Notepad or from a DOS command prompt but with Access you certainly could.  It’s possible.
Williams depo at pp. 64-65.  

Dr. Williams also explicitly stated in response to a direct question:

Q.
Is it possible that a GEMS voting database used by our machines could be altered using Microsoft Access, Notepad or a DOS command prompt without leaving any record of that alteration?

A.
I believe Access you could.  I’m not sure about Notepad or from a DOS command prompt but with Access you certainly could.  It’s possible.

Williams depo at pp. 64-65.

Q.
Do you know of any way that GEMS voting database of our Diebold machines can be altered using Microsoft Access, Notepad or a DOS command prompt without leaving any record of the alteration?
A.
No.
Williams depo at pp. 60-61.


9.

Denied as Stated.  See response to ¶ 8, above.


10.

Denied.  See response to ¶ 8, above.


11.

Denied.

12.

Admitted.  This is true, however, only in a narrow context.  Dr. Williams and other witnesses testified how difficult it would be for this type of fraud to occur.  Williams depo at pp. 69-78; Barnes depo at pp. 19-21, 33-39; Cobb depo at pp. 17-18, 30-33, 36-40.

13.

Admitted.

14.

Denied.  To the contrary, the facts are undisputable that the patch was certified.  Cf.  Williams depo at pp. 56-56; see certified copies filed herewith.

15.

Admitted.  Dr. Williams testimony was a general statement covering all different types of patches.  There is no dispute that the patch in the present case only involved a “hanging” error in the Windows CE operating system.  It did not affect the correctness of the system or the vote in any manner.  Williams depo at pp. 55-58.

16.

Denied as Stated.  State law speaks for itself.

17.

Denied.  Dr. Williams repeatedly testified that he worked for Kennesaw State University, not the Secretary of State’s Office, and he repeatedly testified that, while he (and others) conduct tests for certification, State certification comes from the Secretary of State.  Williams depo at pp. 15, 20-23.


18.

Admitted.


19.

Admitted.


20.

Denied.  See response to ¶ 19, above.


Defendants further show that Plaintiffs have failed to show a lack of dispute as to any material fact in their compliant, and should this case go to trial proof will be necessary as to each fact alleged in the complaint that the court may view as relevant.  Plaintiffs have also failed to show any injury to themselves or to the public and have failed to show any violation of law or improper conduct by Defendants.
See Answer.

In response to Plaintiffs’ statement of their theories of recovery, Defendants deny Plaintiffs are entitled to any of the relief requested for the reasons stated in Defendant’ Motion for Summary Judgment and supporting documents.
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CERTIFICATE OF SERVICE


This will certify that I have this day caused to be served a copy of the within and foregoing DEFENDANTS’ RESPONSE TO PLAINTIFFS’ STATEMENT OF UNDISPUTED FACTS AND THEORY OF RECOVERY, upon the Plaintiffs by placing the same in the United States Mail, postage prepaid, addressed to:



WALKER CHANDLER, ESQ.




15 Jackson Street




P.O. Box 7




Zebulon, GA  30295


This 22nd  day of April, 2008.
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