IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA

	GARLAND FAVORITO, MARK SAWYER, RICARDO DAVIS, AL HERMAN, FRIEDA SMITH, KATHRYN WEITZEL, ADAM SHAPIRO, and CATHIE CALABRO,
                          Plaintiffs,
	*

*

*

*

*
	         CIVIL ACTION FILE NO. 

	vs.
	*
	                2006CV119719

	KAREN HANDEL, SECRETARY OF STATE OF GEORGIA
	*
	

	SONNY PERDUE, GOVERNOR OF GEORGIA
	*
	

	GEORGIA STATE ELECTION BOARD,
	*
	

	Defendants.
	*
	


PLAINTIFFS’ THIRD AMENDMENT TO COMPLAINT
Come now the Plaintiffs, above-named, and in light of issues and improprieties which have come to light pursuant to the discovery process, hereby amend the Complaint in the following particulars, to wit:

1.

Plaintiffs further amend their Complaint by adding thereto in continuation of the original numbering system employed in said Complaint, the following Count Ten and Count ELeven, to wit:

“COUNT TEN
79.

Each and every allegation set forth in Plaintiffs’ Complaint and in every amendment thereto is incorporated herein by reference. 

80.


O.C.G.A. § 21-2-379.2(b) currently states and  has stated at all times pertinent to this complaint that, “The Secretary of State shall thereupon examine or reexamine such direct electronic recording voting system and shall make and file in his or her office a report, attested by his or her signature and the seal of his or her office, stating whether, in his or her opinion, the kind of system so examined can be safely and accurately used by electors at primaries and elections as provided in this chapter. If this report states that the system can be so used, the system shall be deemed approved; and systems of its kind may be adopted for use at primaries and elections as provided in this chapter.”
81.

O.C.G.A. § 21-2-379.2 (c) currently states and has stated at all times pertinent to this complaint that, “No kind of direct electronic recording voting system not so approved shall be used at any primary or election and if, upon the reexamination of any such system previously approved, it shall appear that the system so reexamined can no longer be safely or accurately used by electors at primaries or elections as provided in this chapter because of any problem concerning its ability to accurately record or tabulate votes, the approval of the same shall immediately be revoked by the Secretary of State; and no such system shall thereafter be purchased for use or be used in this state.”

82.

O.C.G.A. § 21-2-379.2 (f) currently states and has stated at all times pertinent to this complaint that, “When a direct electronic recording voting system has been so approved, no improvement or change that does not impair its accuracy, efficiency, or capacity shall render necessary a reexamination or reapproval of such system, or of its kind.”

83.

O.C.G.A. § 21-2-368 (b) currently states and has stated at all times pertinent to this complaint that, “The Secretary of State shall thereupon examine or reexamine such optical scanning voting system and shall make and file in his or her office a report, attested by his or her signature and the seal of his or her office, stating whether, in his or her opinion, the kind of optical scanning voting system so examined can be safely and accurately used by electors at primaries and elections as provided in this chapter. If this report states that the optical scanning voting system can be so used, the optical scanning voting system shall be deemed approved; and optical scanning voting systems of its kind may be adopted for use at primaries and elections as provided in this chapter.”
84.

O.C.G.A. § 21-2-368 (b) currently states and has stated at all times pertinent to this complaint that, “No kind of optical scanning voting system not so approved shall be used at any primary or election and if, upon the reexamination of any optical scanning voting system previously approved, it shall appear that the optical scanning voting system so reexamined can no longer be safely or accurately used by electors at primaries or elections as provided in this chapter because of any problem concerning its ability to accurately record or tabulate votes, the approval of the same shall immediately be revoked by the Secretary of State; and no such optical scanning voting system shall thereafter be purchased for use or be used in this state.”

85.


The Defendants have failed to produce any Certification reports whatsoever in regard to the DRE voting machines that were procured in 2001 and were piloted during the 2001 election, the Diebold DRE voting machines that were purchased by the Secretary of State in May 2002, and were implemented statewide, or for the Diebold optical scan equipment currently in use by the State of Georgia to process absentee ballots.
86.


In 2002, the DVMS (DREs) received software patches that could have impacted the accuracy and reliability of the voting equipment. There is no certification and/or recertification of the machines upon which these patches were installed.

87.


The DVMS (DREs) cannot currently prevent fraudulent manipulation of the vote recording, counting, and reporting process by persons unauthorized by statute and/or persons who unlawfully connect to such machines.
88.


The State’s certification process relies solely upon certifications conducted while the machines are in a testing mode which cannot be conclusively shown to be the manner in which the machines would operate in an election.

89.


The State of Georgia relies upon certifications in which the testing and certification is performed by Independent Testing Authorities who are compromised because they are funded by the voting machine vendors and whose interest cannot be shown to be in derogation of such funding. 

90.


The elections assistance commission has reached a preliminary conclusion that they do not know how to write testable requirements to satisfy that the software in a DRE is correct. 
91.


Plaintiffs and the citizens of this state are entitled to have a certification process that ensures an accurate vote and are further entitled to have said certification performed as required by the statutes and laws of this state.

COUNT ELEVEN

92.


Each and every allegation set forth each of the paragraphs of Plaintiffs’ Complaint and  in every amendment thereto is incorporated herein by reference. 
93.


In 2001, O.C.G.A. § 21-2-301(b) stated “Electronic recording voting systems use in the pilot programs shall meet the requirements contained in Part 5 Article 9 of this chapter and shall have been certified by the Secretary of State as provided in Code Section 21-2-379.2. Such voting systems shall be required to have an independent audit trail of each vote cast.”  
94.


None of the machines procured by the Secretary of State unde r this law, inclding the DVMS eventually purchased and implemented throughout the state have an audit trail of each vote cast that is independent of the equipment or its ballot casting and recording mechanisms.

95.


The 21st Century Voting Commission report further recommended that “ the Chosen system should have the capability to produce an independent and paper audit trail of every ballot cast.”

96.


In January 2002, request for proposal GTA000040 was distributed to vendors requesting vendors to submit its’ designs/machines/bids for review and purchase by the State of Georgia. Said proposal which was produced by the office of the Secretary of State failed to include in its specifications those items required under O.C.G.A. § 21-2-301(b).
97.


The DVMS eventually purchased and implemented throughout the state do not have an independent paper audit trail of each ballot cast.

98.


DRE voting machines that had voter verified independent audit trails were not considered for purchase by the office of the Secretary of State.
99.


Legislators, county election officials, members of the general public and one or more of the Plaintiffs warned the Secretary of State’s office about the inappropriate audit trails of the machines under consideration for purchase. 
100.


Legislators, members of the general public and the plaintiffs were assured by the office of the Secretary of State that the machines under evaluation had appropriate audit trails.

101.


In 2004, Georgia was ranked last nationally in “equipment reliability and verifiable recount preparedness.”

102.


Academic studies and state commissioned studies have exposed security risks in the DVMS (DREs) that Georgia uses.

103.


State legislators have made several unsuccessful attempts to require appropriate audit trails for the DVMS (DREs).

104.

Plaintiffs believe that the violation of the law alleged in this count ant the disregard for the aforesaid eky recommendation made by the 21st Century Voting Commission has led in large part to the voting rights violations alleged in this complaint. 

WHEREFORE Plaintiff’s amend their Complaint as aforesaid.

Respectfully submitted,

Law Office of Walker Chandler

___________________________

Walker Chandler, Attorney for Plaintiffs

Georgia Bar. No. 120675

CERTIFICATE OF SERVICE


I hereby certify that I have on the date written below served upon Senior Assistant Attorney General, Stefan Ritter,  Counsel for the Defendants, a true and correct copy of the foregoing PLAINTIFF’S THIRD AMENDMENT TO COMPLAINT by U.S. with proper postage affixed so as to ensure delivery to:  

STEFAN RITTER, Senior Assistant Attorney General

40 Capitol Square, SW

Atlanta, GA 30334-1300


This _______ day of  October, 2007.


_________________________________________


Walker L. Chandler ~ Ga. Bar No 120675


Attorney for Plaintiffs

Post Office Box 7

15 Jackson Street

Zebulon, Georgia 30295

770-567-3882 Telephone

770-567-0225 Facsimile

IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA

	GARLAND FAVORITO, MARK SAWYER,

RICARDO DAVIS, AL HERMAN, FREIDA SMITH, KATHRYN WEITZEL, ADAM SHAPIRO and CATHIE CALABRO,


	*

*

*

*

*
	

	Plaintiffs,
	*
	

	VS
	*
	

	
	*
	 CIVIL ACTION FILE NO. 

	CATHY COX, 
	*
	

	         SECRETARY OF STATE OF GEORGIA
	*
	

	SONNY PERDUE, 
	*
	

	        GOVERNOR OF GEORGIA
	*
	

	GEORGIA STATE ELECTION BOARD,
	*
	

	
	*
	

	Defendants.
	*
	


VERIFICATION

Upon oath duly deposed, I hereby state upon oath that the facts and allegations contained in the foregoing Plaintiffs’ First Amendment to Complaint are true and correct to the best of my knowledge and belief.

This _____ day of ____________________, 2006.
​​​​​​​​​​

	___________________________________
	
	___________________________________

	
	
	

	Sworn to and subscribed before me
	
	Sworn to and subscribed before me

	the day and year above written. 
	
	the day and year above written. 

	
	
	

	______________________________________.
	
	______________________________________.

	Notary Public
	
	Notary Public

	My Commission expires:___________.
	
	My Commission expires:___________.

	
	
	

	
	
	

	___________________________________
	
	___________________________________

	
	
	

	Sworn to and subscribed before me
	
	Sworn to and subscribed before me

	the day and year above written. 
	
	the day and year above written. 

	
	
	

	______________________________________.
	
	______________________________________.

	Notary Public
	
	Notary Public

	My Commission expires:___________.
	
	My Commission expires:___________.

	
	
	

	
	
	

	___________________________________
	
	___________________________________

	
	
	

	Sworn to and subscribed before me
	
	Sworn to and subscribed before me

	the day and year above written. 
	
	the day and year above written. 

	
	
	

	______________________________________.
	
	______________________________________.

	Notary Public
	
	Notary Public

	My Commission expires:___________.
	
	My Commission expires:___________.

	
	
	

	
	
	

	___________________________________
	
	___________________________________
	

	
	
	

	Sworn to and subscribed before me
	
	Sworn to and subscribed before me

	the day and year above written. 
	
	the day and year above written. 

	
	
	

	______________________________________.
	
	______________________________________.

	Notary Public
	
	Notary Public

	My Commission expires:___________.
	
	My Commission expires:___________.


IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA

	GARLAND FAVORITO, MARK SAWYER,

RICARDO DAVIS, AL HERMAN, FREIDA SMITH, KATHRYN WEITZEL, ADAM SHAPIRO, and CATHIE CALABRO,
	*

*

*

*
	

	Plaintiffs,
	*
	

	vs.
	*
	CIVIL ACTION FILE NO.

	CATHY COX, 
	*
	

	         SECRETARY OF STATE OF GEORGIA
	*
	

	SONNY PERDUE, 
	*
	

	        GOVERNOR OF GEORGIA
	*
	

	GEORGIA STATE ELECTION BOARD,
	*
	

	Defendants.
	*
	


CERTIFICATE OF SERVICE


I hereby certify that I have on the date written below served upon Senior Assistant Attorney General, Stefan Ritter,  Counsel for the Defendants, a true and correct copy of the foregoing PLAINTIFF’S FIRST AMENDMENT TO COMPLAINT by U.S. with proper postage affixed so as to ensure delivery to:  

STEFAN RITTER, Senior Assistant Attorney General

40 Capitol Square, SW

Atlanta, GA 30334-1300



This _______ day of  ___________, 2006.









_____________________________








Walker L. Chandler


Georgia Bar No. 120675

Sworn to and subscribed before me

This _____ of July, 2006.

___________________________

Notary Public
